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EXTRADITION TREATIES. 



The polic}' of Eiig'land has hitherto been to 
reg'ard the Extradition of criminals as a subject for 
Treaties with Foi'eign Powers, to be concluded on 
some basis of reciprocity. These pages are written 
to show the disadvantages attending* this policy, and 
to suggest that extradition should be withdrawn 
from the province of Treaties, and be dealt with by 
us as a matter of domestic legislation. 

This suggestion cannot lay claim to originality. 
It has alread}'^ been made, I believe, both in and out 
of Parliament. During the last few years many 
causes have been at work to call attention to extra- 
dition, particularl}'- abroad. The political changes 
since 1816 have contributed their share, by bringing* 
to the surface the question of asylum. The intimate 
commercial transactions between nations render 
such crimes as forgery and fraudulent bankruptcy 
hurtf il over an area far wider than the country 
of the criminal, and interest the citizens of other 
countries in the prevention of the crimes. Above 
all, the network of railways spread over Europe, 
and the cheap and regular steamers which leave 
its ports, make escape from the justice of any 
one nation easy, if the others refuse to surrender 
the fugitive. Hence the principles of extradition, 
though a narrow subject, have given rise to some 
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small separate treatises,* have occupied by degrees 
a larger and larger space in works on general 
International Law, and have furnished articles for 
Keviews in England, in the United States^ and on 
the Continent. A series of Treaties made during 
the same period, principally by the Powers of the 
Continent, contain the different rules adopted by 
different nations. France, touched by eight separate 
Powers, with facilities for the escape of her ci*iminals 
into countries beyond those of her immediate neigh- 
bours, naturally turned her attention to the subject 
early, and had in 1866 no fewer than fifty-three 
Treaties. The United States have Treaties with 
nearly every civilized nation. Their statesmen are 
led by their English origin and the sentiments of 
their European immigrants, to cast glances back 
eastward while their people are pressing westward, 
and have made important concessions so as to attach 
themselves by every possible link to the European 
S3'Stem. England has only three Extradition 
Treaties confirmed by Parliament, and therefore 
law : the first, of Aug. 9, 1842^ with the United 
States J the second, of Feb. 13, 1843, with France j 
and the third, of April 16, 1862, with Denmark. 
A fourth was entered into with France in 1852, 
and a fifth with Prussia in 1864, but they have 
not received the sanction of Parliament.| While 

* Monographie sur rExtradition, par Blondel, 1858 ; On 
Foreign Jurisdiction, by Sir Q-. C. Lewis, 1859 ; and the Law 
of Extradition, by Clarke, 1867. 

t Hertslet's Collection of Treaties, Ac. vi. 853, 384 ; xi. 119 ; 
ix. 281 ; Pari. Papers, 1864, Ixvi. 799. These treaties are all 
in Mr. Clarke's useful volume. 



these Treaties illustrate the rules of Extradition, fhe 
difficulties attending the practice have been broug'ht 
out in the diplomatic correspondence between France 
and Eng'land of 1865 and 1866, and in despatches 
of the United States of 1 847, as well as in cases 
contained in legal reports both foreign and English, 
Under these circumstances, I cannot aspire to say 
anything really new ; but as this subject has just 
been referred to a Select Committee, preparatory to 
its discussion in Parliament as early as more 
pressing' public business permits, the moment appears 
opportune for pointing out the results of past dis- 
cussions, the difficulties still unsurmounted, and the 
differences in the principles from which different 
nations set out in dealing with the subject — differ- 
ences which will be found to be so fundamental as 
to entitle, I think, to grave consideration the 
suggestion in my opening sentence. 

The subject, as is well known, has been brought 
into prominence by the diplomatic correspondence 
between England and France, just mentioned. That 
correspondence began at the close of 1865, with a 
notice from the French Government of their inten- 
tion to put an end to the Treaty of 1843 at the 
expiration of six months, on the alleged ground 
that the experience of those twenty-two years had 
demonstrated its inefficiency. The language of the 
despatch containing* the notice exhibits, as between 
England and France, the fundamental differences 
alluded to ; but before examining the differences, it 
will be well to notice the points on which the leading 
nations of Europe and America may be said to 
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have arrived at an agTeement, as shown by the 
writing's of their jurists, their State Papers, and 
their Treaties. 

I. In the first place, there has been for the last 
forty 5^ears amongf notions a growing* sense of the 
importance, in the interest of all, that each should 
take measures to prevent its territory becoming" an 
asylum for fugitives from the justice of others, and 
of the advantag'es for this purpose of systematic 
extradition. This is proved conclusively by the 
fact that most of the existing" extradition treaties 
have been entered into during* this period. Dis- 
missing the juridical discussions of former times, the 
statesmen of the Contracting* Powers have end sa- 
voured by these Treaties to reduce extradition to a 
system, and to assig*n to it a well-defined place 
among* their international relations. 

In former times, a g*ood deal of argument was 
expended on the question whether, independently of 
Treaties, extradition was to be considered obligatory, 
or an office of courtes}'^, mutual convenience, and 
friendly relations : in other words, whether a refusal 
to surrender might, or might not, be placed among 
just causes of Avar. For our present purpose, we 
should not be repaid by going over this ground. It 
is enough to say that the balance of the arguments, 
and usage, which is weightier than arguments, are 
in favour of the latter view* 

An English writer is looked upon with suspicion 
as insular in his treatment of these subjects ; and I 
am anxious to appeal, wherever possible, to Conti- 
nental authority. The most recent German writer 



on the Public International Law of Europe, M, 
Hefller^ places the following' among" the rules^ 
everywhere, as he says, consecrated by usage : — 

^^ In the absence of formal treaties, the extradi- 
tion of a foreigner is made subordinate to considera- 
tions of reciprocal convenience and utility. The 
interest of society demands that crime shall not go 
unpunished, and extradition may be resorted to, 
especially in cases ivhen there is no reason to fear 
any injustice on the part of the authorities askii^ 
for it. For this reason, early writers, such as 
Grotius and Vattel, declared extradition oblig'atory ; 
but the negative is held by modern writers, and has 
prevailed in practice."* 

The most elaborate discussion of the subject in 
recent times has come from the pen of Mr. Seward,, 
in a State Paper, addressed in 1864 to a Com- 
mittee of the House of Representatives, in defence 
of the conduct of the President of the United 
states in surrendering to Spain a Spanish officer. 
Colonel Arguelles. 

Arguelles was Lieutenant-Governor of one of 
the districts of Cuba, and in November, 1863, on 
hearing that a thousand African negroes had been 
landed at Havanna, he had them seized, and 
received from the Spanish Government a large 
share of prize-money, as a reward for his exertions 
in effecting the seizure. Soon afterwards, he ob- 
tained leave of absence to go to New York. After 
his departure, it was discovered that he and some 

* Le Droit International Public de rEurope, par Heffter^ 
p. 128. 
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of the other oflScers of his district had sold oae 
hundred and forty of these negroes as slaves. For 
this crime, the Spanish Government requested the 
President of the United States to surrender him, 
not on the ground, as was admitted, of right — 
there heing no Extradition Treaty between Spain 
and the United States — but as an act of comity in 
the interest of justice and humanity, and in order 
to ensure the immediate liberation of the slaves, 
which would otherwise have been difficult and 
long* delayed. The President complied with the 
request, and handed over Arguelles, at New York, 
to the Spanish authorities. A Resolution, con- 
demning his acts as a violation of the Constitution 
of the United States and of the law of nations, 
and in derogation of the right of asylum, was pre- 
sented to the House of Representatives, and gave 
occasion to Mr. Seward's able and skilful document. 
The reasoning of his Paper compelled him to put 
the international duty as high as possible j for his 
argument was that, if the duty existed, there must 
be some power in the State competent, irrespective 
of treaty, to discharge the duty. The date of the 
paper and the crime charged, both assisted him : 
the crime, because it was atrocious, and allowed him 
to appeal, not only to the sense of justice and the 
sympathies of those whom he addressed, but, to use 
his own words, to the cherished policy of the United 
States for the suppression of the slave trade ; and 
. the date, because it gave him the opportunity of 
saying that he was at the time insisting in his deal- 
ings with the maritime Powers of Europe that the 
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law of natioDS, and not municipal legislation or do- 
mestic jurisprudence, was the source and furnished 
the measure of the international rights or obligations 
which nations might justly claim, or must justly 
submit to. 

Setting out from this proposition^ it was import- 
ant, he said, that it should be understood that there 
was an entire concurrence on the part of the 
authorities that the surrender of criminals was a fair 
and proper exercise of national right, wherever the 
motives in the particular case were adequate, and 
that the absolute obligation to make this surrender 
was asserted by a weight of authority equal to that 
which imposed a qualifjdng limitation. 

He then passed in review the American authorities 
on the subject, a review in which it is not necessary 
for our purpose to accompany him, because he 
naturally devotes himself chiefly to the constitutional 
issue offered by the Resolution. But the conclusion 
to which I think his citations on the international 
question must lead his readers, is that he has placed 
the duty higher than it has been placed by the 
general policy of his country, as that policy is to 
be gathered from the interesting volumes of the 
Opinions of the Attorneys General of the United 
States, and the pages of Wheaton.* In its 
estimate of the advantages of extradition that policy 
has been uniform. In answer to the Resolution 
asserting the act of the President to have been 
in derogation of the right of Asylum, Mr. Sewar,d 

* Opinions, &c. iii. 661 ; vi. 85. Wheaton's International 
Law, by Lawrence, 1863, p. 233. 
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quotes and adopts the following passage from one 
of those Opinions as presenting* the matter with 
admirable clearness : — 

'^ The object to be accomplished is alike interest- 
*' ing* to each Government, namely the punish- 
'^ ment of malefactors, the common enemies of 
'' every societ}^ While the United States afford an 
" asylum to all whom political differences at home 
'^ have driven abroad, they repel malefactors, and 
'^ are grateful to their Governments for undertaking 
'^ their pursuit and relieving us from their intrusive 
" presence/'* 

In the end the Eesolution fell throuoh, and some 
proceedings set on foot for bringing the matter 
before the Courts were dropped. The transaction 
thus stands unreproved, arid taken together with the 
number of Extradition Treaties entered into by the 
United States, and not least perhaps, with the con- 
cessions made by them, as will be seen presentl3^, to 
Prussia and other Powers, with a view to some of 
these Treaties, proves that the suffrage of the United 
States must be considered as unhesitatingly given in 
favour of the importance of measures to facilitate 
extradition. 

II. Next it is agreed that extradition should be 
reserved for grave offences. On this point European 
opinion has remained unchanged since the time of 
Grotius. The crime, according to French jurispru- 
dence, must be an act punishable with a severe and 
degrading penalty, and not a mere ^^delit/' a 
term defined in the French code as meaning ^' an 

* Diploiiiatic Correspondence. Pt. 1. pp. 35, 53. 
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act punishable by a correctional punishment/' and 
\^hich we may translate by ^^misdemeanour/'* 

The list in our treaty with France comprises 
murder, attempt to commit murder, forgery, and 
fraudulent bankruptcy. The list in our treaty with 
the United States omits fraudulent bankruptcy, and 
adds pirac}'-, arson, robbery, and utterance of forged 
paper. The treaty with Denmark returns to the 
list of the treaty. with France. The convention with 
France of 1852, contains a long list framed, 
speaking generally, on the precedents in the later 
French Extradition Treaties; and the convention 
with Prussia adopts the list in the Danish and 
French Treaties, with the addition of ^'burglary, 
robbery w ith violence, and larceny or embezzlement 
by clerks and servants.^t The arrangements for 
surrender between Malta and Italy present a larger 
list, in which the most remarkable additions are 
unlawful confinement of a person for the purpose 
of extortion, carnal knowledge with violence and 
abduction by violence, bigamy, procuring of abor- 
tion, arson, wilfully sinking a vessel, or exhibiting 
any false signal to bring a vessel into danger, and 
lastly, escape from a place of punishment, when 
the offence for which the fugitive has been sentenced 
is one of the offences in the list. J 

The lists adopted by different nations have grown 
in successive treaties, and tend to grow with the 
increased relations of society, with experieYice of 
the benefits derived from extradition, and with the 
increase, as probably should be added, of mutual 

* Code Penal. Ait. 1. t Clarke, p. 162. J Hertslefc, xi. 872. 
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confidence. We have proofs of this in the lists of 
later French treaties, as compared with those of 
earlier French treaties ; and in the conventions 
su})p]ementary to former treaties made by France 
with Belg-ium and the United States to embrace 
other crimes. We see it also by comj)aring* the 
crimes enumerated under the Maltese leofi^lation 
with the list in our French treaty. 

III. The next principle on which nations are now 
agreed is that fug'itives charged with political oflfences 
ought not to be surrendered, except under treaty 
stipulations. These stipulations are rare, and most 
nations^ on the contrar}", insert in their extradition 
treaties^ a clause providing that political offences 
are to be excepted from the operation of the 
treaty. 

This principle has won its way gradually. For- 
merly the distinction between political and other 
crimes was not so well recognized as at present, and 
political offenders were constantly surrendered. 
Their extradition appears to have been granted or 
refused according to the sympathies of the people 
among whom they sought refuge. A remarkable 
case which happened at the close of the last century, 
will throw the best light on the usage at that period. 
Though its circumstances related in detail must 
occupy a space at first sight out of proportion to 
our main object, the case will well repay our atten- 
tion, both from its political consequences at the time, 
and because the chief documents regarding it have 
only recently been collected, and the points assumed 
and the points really in dispute in the diplomatic 
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discussion are little known.* The case will also 
render alike unnecessary any notice of earlier usag'e^ 
and any argument in support of the modern rule. 

In 1798 we demanded, and ultimately obtained 
from the Senate of Hamburg", the surrender of four 
Irish rebels, named Napper Tandy, Blackwell, 
Morris, and Corbet, found in Hamburg. Napper 
Tandy had been a merchant of Dublin, a bust- 
ling politician, and the secretary of the United 
Irishmen of that city, on the formation of the society 
in 1791. In 1793, he was indicted for distributing 
seditious handbills to induce the people of the County 
of Louth to rise ; and being admitted to bail, and 
having reason to fear that a charge of high treason 
would also be preferred against him, he fled from 
Ireland. He went to France, and there was 
naturalized. We next hear of him taking an 
active part in the preparations for the descent made 
by the French upon Ireland, in the summer of 1798, 
under the command of General Humbert. He fol- 
lowed the expedition of General Humbert in a 
French brig, with the rank of General of Brigade in 
the French service, accompanied by some other 
Irishmen, among whom was Blackwell who had 
also been naturalized and held a colonel-s commis- 
sion, and with them landed on the coast of Donegal 
on the 16th of September, in ignorance of the defeat 
and capitulation of Humbert. There he issued a 
proclamation dated from the Head Quarters of the 
Northern Army of Avengers in the First year of Irish 

* Martens Causes C^lebres, IV. 106. 
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liberty, exhorting* his countrymen to refuse to listen 
to any proposals from the British Government, and 
to wBge a war of extermination against their oppres- 
sors. But the people of the district fled to the hills 
and Tandy and his companions finding* no support, 
and learning the fate of Humbert, embarked again 
and sailed to Bergen. There Tandy and Blackwell 
landed, and thence made their way to Hamburg. 
They entered that city on the 22nd of November, 
under feigned names, and as merchants from America. 
In the meanwhile, Tandy had been excepted by name 
from the Act of Amnesty passed under the auspices 
of Lord Comwallis in the autumn of 1798, and had 
been placed in a subsequent Act at the head of a list 
of persons of whom it was declared that they should 
stand attainted of high treason and be liable to all 
the pains and penalties by law annexed to high 
treason, unless they should surrender themselves in 
Ireland before the 1st of December, 1798.* 

Immediately upon the arrival of Tand}'- and 
Blackwell in Hamburg, Sir James Craufiird the 
English minister there, in obedience to instructions 
from Lord* Grenville, applied to the magistrates of 
the city to apprehend them, as English subjects 
charged with high treason. They were apprehended 
on the 24th of November, with Morris and Corbet 
who were in their compan}^, and after that event 
they avowed their real names and declared them- 
selves to be French oflScers. The same day the 
French Minister, M. Maragon, addressed a note to 

* 38 Geo. III. c. 65, and c. 80. (Irish Statutes.) 
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the Senate of Hamburg', demanding' the immediate 
release of citizen Tandy and citizen Blackwell. No 
mention was made of the other two. Sir James 
Craufurd also renewed his demand in a note to the 
Senate, saying* that the right of every Sovereign to 
reclaim his subjects was so evident and incontestable 
as to be beyond argument, that the character of a 
subject was indelible, and that no man could with- 
draw himself from the duties attached to it by any 
title acquired' afterwards, not even by a commission 
from a Foreign government, and adding that even 
were the argument of the French Minister admitted, it 
had been refuted by the practice of the French govern- 
ment.* The Senate replied to the French Minister by 
narrating the facts of the arrest, and said, that the 
English Minister having demanded in the most pres- 
sing manner the arrest of these persons in their 
character of English subjects, the magistrates could 
not refuse ; the measure was so natural upon the 
demand of a Foreign minister, so completely accord- 
ing to ordinary forms and rules, that it could not be 
considered as the act of the magistrates of Ham- 
burg; the magistrates had only authorized an act 
demanded in due form, and the party demanding it 
alone was really responsible. 

Finding themselves thus in a position of great 
difficulty as neutrals between two Powers at war, and 
anxious to relieve themselves from the responsibihty 
of a decision, the Senate referred the matter to the 
King of Prussia and the Duke of Brunswick as 

* Despatch of Sir James Craufurd, Nov. 27, 1798, Foreign 
Office, MS. ; State Trials 27, p. 1213. 
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Directors of the Circle of Lower Saxony. The 
answer of the Directors was not given for some 
months. 

Hamburg* was at that moment in a state of great 
prosperity^ owing* to its being* the channel through 
which flowed all our commerce with the Continent. 
It was also a centre of political intrigues. There 
were there a number of disaflFected persons from both 
Ireland and England who made use of the com^- 
merdal relations of the city for the furtherance of 
their schemes. A committee of the United Irish- 
men had beeni formed there for the more convenient 
communication between France and Ireland. Lead- 
ing members of the society passed through Ham- 
burg on their way from Ireland to France, and 
when there put themselves ii communication with 
the French Legation. One was attached to the 
French Legation.* In October, 1798, the French 
Minister notified to the Irish rebels in the city, that 
if the* English Government should make any attempt 
to apprehend them, he would interfere and claim 
them oflBicially as being under the protection of the 
French Republicf AH these circumstances entered 
into the transaction. The Senate stood in great 
fear of the French ; the more so, as there were 
many Hamburg vessels and a large amount of Ham- 
burg property, in the ports df France. At the same 
time they hoped that the inconvenience to the com- 

* Eep. of Select Committee, Nov. 15, 1799 ; Ann. Eeg. xli. 
160, 179 ; Eep. of Secret Committee, Journal of H. of Lords 
(Irish) VIII. 128 ; 38 Geo. Ul. c. 80 (Irish Statutes). 

t Despatch of Sir J. Craufurd, Oct. 30, 1798. F. O. MS. 
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merce of England of a rtipture with Hamburgh 
would lead her to relax in her demand^ or even over-^ 
look the matter if the prisoners were released. On 
the other hand^ the English Government was irri- 
tated because Hamburg* was almost converted by 
these intrigues into a station of hostility. . 

On the 23rd of January, 1799, M. Maragon re- 
newed his demand for the liberation of Tandy and 
Blackwell, adding, for the first time, " and others 
who may have been arrested with them;" and 
threatened to break off his official relations if they 
were not released within twenty-four hours. The 
Senate replied by alleging their incompetency now 
that the matter had been referred to the Directors of 
the OirclCi 

Pending the reference. Sir James Craufurd did 
not press immediate surrender ; but, in accordance 
with his instructions, he represented to the Senate 
that the issue had been raised in the face of Europe, 
whether the £ing of England was to allow States 
professing amity to allege their fears, real or pre-? 
tended, of the violent measures of his enemies, as an 
excuse for violating the laws of impartial neutrality, 
and for protecting the persons of rebellious subjects ; 
and that the King was determined to incur any in- 
convenience rather than suffer Hamburg to become 
a station from which Irish rebels might carry on 
treasonable designs with impunity.* 

At last, about the middle of August, 1799, the 
King of Prussia answered the Senate, and declined 

• F. O. MS. 
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to pronounce upon th6 matter as not concerning the^ 
Circle but concerning the City of Hamburg as a 
sovereign state. He is said to have intimated his 
opinion unofficially that the prisoners ought to be 
Bun*endered to England.* 

During the course of these proceedings, on the 
filst of March, 1799, the Emperor of Russia, hav- 
ing, in the words of the edict which he issued, re- 
marked for some time past in the Government of 
Hamburg a disposition for the principles of anarchy 
and an attachment to the forms of the French 
Government, destructive of all legitimate power, 
laid an embargo on all Hamburg vessels belonging 
to Hamburg subjects in the ports of Kussia.f The 
Senate appealed to the Emperor to raise the em- 
bargo, and at last he consented on two conditions, 
first, the suppression of the Jacobin clubs in the 
town, and, secondly, the surrender of the Irish 
prisoners. 

: Under these circumstances the prisoners were 
given up to Sir James Craufurd on the Ist of October, 
and conveyed to Ireland. We will follow them 
there before concluding the diplomatic part of the 
transaction. 

After some delays, partly caused to enable them 
to obtain evidence from Hamburg, particularly that 
of Sir James Craufurd, Tandy and Morris were 
tried on the 16th of May, 1800, under the Act of 
Attainder, on the charge of not having surrendered 

* Despateh of Sir J. Craufurd, Aug. 20, 1799. F. O. MS. 
t Ann. Eeg. xli. 278. 
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tkemsdves in Ireland before the Ist of December^ 
1708. The^r pleaded that their arrest at Hamburg* 
under the orders of the British Government on the 
24th of November had made it impossible for them to 
comply with the requirements of the Act. Sir James 
Craufiird proved the arrest and the possibility, had 
they been free^ of their reaching* Dublin from Ham-- 
burg* between the 24th of November and the 1st of 
December, by means of the packet boat to Yar- 
mouth ; and upon this evidence the jury, with the 
approbation of Lord Kilwarden the judge who tried 
the case, acquitted them of the charge.* 

The prisoners then awaited in gaol their trials for 
High Treason. 

On the 16th of February, 1801, Lord Comwallis, 
who obviously looked with disfavour on the proceed- 
ings, wrote to the Duke of Portland that Tandy had 
hecome an object of universal contempt^ mingled 
with some grains of compassion. He wished^ said 
Lord ComwaUis, to plead gxiilty and to confess his 
crimes^ if he had reason to hope for pardon on con- 
dition of banishment for life, and Lord Comwallis 
^advised this course in consideration of the incapacity 
of the old man to do further mischief, the means by 
which he had come into our hands, and his subse- 
quent confinement. This course was determined 
upon. Tandy was tried on the 7th of April, 1802, 
without however any hope having been held out to 
him that hia life should be spared, pleaded guilty, 
and was sentenced to death. The sentence was not 

• State Triajs 27, 1191. 
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carried out, and after the Peace of Amiens, in the 
spring of 1803, at the intercession, it is said, of 
Napoleon, he was released and sent to France.* 

Blackwell was released at the end of 1801, and 
again entered the French service. Morris also was 
released and joined the French army. For Corbet 
was reserved a more romantic career. He made his 
escape from Kilmainham gaol to France, and his 
adventures are said to have supplied Miss Edge- 
worth with the original for Mofiarty's account of his 
escape with Michael Dunne from Kilmainham in her 
novel of Ormond. In France he went into the 
army and became a colonel, but retired on the fall of 
Napoleon. In 1828 he joined the Greeks, and rose 
to a post of high command in their war of indepen- 
dence, f 

We must now return to Hamburg and conclude 
the diplomatic part of the transaction. Upon re- 
ceiving the news of the surrender, the French 
Directory on the 9th of October, 1799, made a decree 
by which they broke off all diplomatic relations 
with Hamburg, and laid an embargo upon all ves- 
sels carrying the flag of Hamburg in the ports of 
the Republic. In the preamble of the decree they 
alleged as their reasons that the imprisonment of 
Tandy and Blackwell, naturalized Frenchmen in 
the service of the Republic, and of the citizens 
Morris and Corbet, and their extradition, constituted 
a crime against the law of nations, and a grave 

* Comwal]is Correspondence, iii. 838, 353; Ann. Beg* 
riiv, 869. 
t Comwallis C^respondence, iii. 284, note. 
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insult to the French Bepublic ; that the most im* 
perative of the duties of neutrality was to banish 
all acts of hostility from neutral territory^ and thus 
to offer to the persons of all citizens and subjects 
of the belligferent nations a sure protection and an 
equal asylum agfainst violence exercised in virtue of 
the laws of war; and that the deference of the 
Government of Hamburg to orders of cruelty could 
not be excused on the plea of weakness^ since the 
Government had placed itself in a false position by 
orderingc the incarceration of those citizens and re- 
fusing their liberation upon the official proof that 
they were French citizens. 

Before the Senate replied, the Directory had 
made way for the Consulate, and on the 16th of 
October the Senate addressed to the Consuls of the 
French Republic a long and dignified answer to the 
allegations in the preamble of the decree. They 
pointed out that Tandy and Blackwell were the only 
two whose cases could claim attention; that the 
other two had been regarded throughout as un- 
doubted subjects of Great Britain, and had never 
been asserted ^to belong to the French Republic by 
any civil or military relations. History, they said, 
offered no example of a belligerent power claiming 
to protect^ in a neutral state, the acknowledged 
subjects of an enemy ; there must at least be some 
civil or military connection. Confining themselves 
to Tandy and Bl^^ckwell they reminded the Consuls 
that the French Minister at Copenhagen, through 
which tity they had passed on their way to 
Hamburg, had shown his sense of their liability to 
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arrest^ by receiving them into his own bouse ad 
tbe only sure asylum, and tbey suggested tbat all 
tbe difficulties would bave been saved^ if tbe Frencb 
Legation at Hamburg bad adopted tbe same pre-^ 
caution. Tbey denied tbat official proofs bad been 
offered of tbe two men being Frencb subjects, and 
reviewing tbe circumstances, the false names, tbe 
assumed characters^ and tbe Irish sword found 
on Tandy, they said they could not doubt their 
being British subjects. It was generally known, 
tbey added, that in Germany ministerial de- 
mands for the surrender of subjects were seldom 
refused. Citizen Bainhard, the previous Minister 
of the French republic, had constantly received 
similar assistance from them. Diplomatists ot 
reputation, they said, whom tbey had consulted, 
and many precedents from history strongly sup- 
ported tbe claims of the British Government. They 
narrated tbe pressure under which they had acted, 
and appealed to the Consuls to put an end to tbe 
severe measures adopted by the Directory. To this 
appeal. Napoleon, on the 30th of December, gave a 
short reply. But it is remarkable that the reply 
was confined in terms to the two. ^^ The two unfor- 
^^ tunate men whom you have given up,'' be wrote, 
^^ will die illustrious ; but their blood will do more 
'^ barm to their persecutors than could bave been 
*' done by an army.'' Soon after the embargo was 
raised on tbe payment of a large sum. 

Looking back upon tbe transaction at tbe distance 
of seventy years, we must pronoxmce tbe policy of 
Iiord Grenville to bave been narrow and ungenerous. 
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The suppression of the Irish rebellion, the ludicrous 
failure of Tandy, the discredit into which his false 
intelligence and mistakes were certain to bring* him 
with the French, the weakness of Hamburg" and her 
exposed circumstances in relation with France, were 
powerful reasons against making the demand. But 
the demand is shown by the discussions to have 
been sanctioned by the international usage of that 
time. The principle of the surrender to a Sovereign 
of his subjects charged with treason, is assumed 
throughout. The French claim was viewed, indeed 
was put forward, as an exception. It asked that 
another State should exempt from the surrender 
which would otherwise have been conceded persons 
to whom the French government had granted 
naturalization and commissions. Even as an excep- 
tion this claim was at variance with the admitted 
doctrine of allegiance. Not only so, the circum- 
stances attending the claim rendered it indefensible. 
By it France peremptorily demanded that Hamburg 
should participate in her belligerent acts. The French 
naturalization, and commissions had been granted 
during war with England, and with a view to the 
assistance expected in the war from Tandy and 
Blackwell against their country j and by their 
claim the French Directory called upon the Senate 
of Hamburg to reply to the demand of England 
that the naturalization and commissions thus granted 
obliterated antecedent acts of treason committed by 
Tandy and Blackwell, and converted subsequent 
acts of treason into acts of legitimate war. Such ia 
reply could have been made only by a State whidh 
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deaired to exchange . neutrality for partizanship. 
But whatever judgment we may pass upon the 
conduct of the Powers engaged, the case shows the 
delicate questions to which the surrender of pohtical 
offenders gives rise^ and the wisdom of a rule which 
removes those questions. 

The English view of modern international usage 
with regard to fugitives charged with pohtical ofiences, 
was stated hy Lord Falmerston in his despatches to 
the English ambassadors at St Petersburg and 
Vienna respecting the demands made upon Turkey 
by Russia and Austria for the extradition of the 
Polish subjects of the one and of the Hungarian 
subjects' of the other, who had taken refuge in 
Turkey at the end of the Hungarian war of 1849, 
And, indeed, the form of the demands, coupled with 
their subsequent abandonment, was a homage to the 
principle. However harshly made and intended 
to humiliate Turkey, they were ostensibly based 
upon treaty obligations. Russia relied upon the 
2nd Article of the Treaty of Kainardji of 1774, 
according to the terms of which subjects of the 
two empires of Russia and Turkey, who, having 
committed any capital offence or been guilty of dis- 
obedience or treason in the territories of one of 
the two Powers, should seek an asylum in the terri- 
tories of the other were not to be sheltered, but imme- 
diately delivered up or at least expelled in order that 
coolness or useless disputes might not arise between 
the two empires on account of such criminals. Austria 
appealed to the Treaties with Turkey of Passarq- 
witz in 1718, and of Belgrade in 1739, which 
made it unlawful for either of the two Powers to 
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gfive shelter or support to rebels and malcontents, 
and contained stipulations for dealing with such 
persons either by punishment at the hands of the 
Power with whom they sought refuge, or by expul- 
sion irom the territory of that Power. Hence, in 
his despatches, Lord Palmerston discussed these 
treaty dbhgtitions. He pointed out for the conside- 
ration of the Russian Government that the articleof 
the Treaty of Kainardji while entitling- Russia to 
make the application for surrender equally entitled the 
Sultan to choose between surrender and expulsion ; 
and for the consideration of the Austrian Govern- 
ment that the other two Treaties contained no 
engagement whatever by which either of the con- 
tracting parties could be required by the othw: to 
surrender fugitives of any kind; and drew the 
conclusion that the Sultan was not bound by Treaty 
to surrender either the Polish or the Hungarian 
refugees; 

He then proceeds : — 

** This being the case, the question arises whether the Sultan 
is called upon by international usage, or by the duties of good 
neighboiirhood to do that, which he is not obliged by treaty to 
do. 

'^ If there is one rule which, more than another, has been ob- 
served in modem times by all independent States, both great 
and small, of the civilized world, it is the rule not to deliver 
up political refugees, unless the State is bound to do so by the 
positive obligations of a treaty ; and Her Majesty's £h>vern- 
m^it believe that such treaty engagements are few, if, indeed, 
any such exist. 

" The laws of hospitality, the dictates of humanity, the general 
feelings of mankind forbid such surrenders; and any indepen- 
dent Government, which of its own free will were to make mA 



Borrender, would be deservedly and uniyertolly stigmatiied as 
degraded and dishonoured/'* 

It should be added that the Turkish Minister 
pointed out that Russia had previously interpreted 
the treaty as not applying to political refugees. 

The discussions in this case are the more impor- 
tant because England and France acted together 
both in their negotiations and their naval demon- 
strations in the Archipelago, and some of the re- 
fugees were ultimately conveyed away in a frigate 
of the United States. Thus all the great Powers were 
brought upon the stage. 

The principle had already been unequivocally 
asserted in a circiilar issued by the French Minister 
of Justice in 1841, which is a manifesto of the 
French views on the whole subject of extradition, 
and has evidently, from its very words being adopted 
in several parts by Hefiler, had a considerable 
share in forming. the opinion of the Continent:—* 
^^ Political crimes are committed under circum- 
^ stances of which it is so difficult to take account ; 
^^ they spring from passions so inflamed, which often 
*' form their excuse, that France maintains the prin- 
^^ ciple that extradition ought not to take place for a 
^^ political act. This is a rule which she considers it 
" a point of honour to uphold. She has always re- 
" fused since 1830 such extradition. She will never 

^^askif't 

* Despatch of Yiscount Falmerston. State Papers, 1849U 
1860, 1. 1295. 

t Blondd, p. 860. FceHx. Droit International Friy^. ii. 
2SS. 
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Heffter speaks with more reserve. He says : 
** The principle of extradition once admitted^ is there 
^^any reason for establishing* a distinction drawn 
'^ from the different nature of crimes ? Strictly speak- 
^' ing", not. Still an exception is allowed in favour of 
^^ political crimes, and the extradition of persons 
^^ charg^ed exclusively with political crimes, is now- 
^^ a-days ordinarily refused." 

This reserve will be best explained by consulting 
a paper written in 1853 by M. Mohl, a German 
jurist of distinction, one of the authorities referred 
to by Heffter. M. Mohl says that Lord Palmerston 
is not correct in his statement of positive European 
law. The States of the world, may, in his opinion, 
be arranged in three groups. The first contains 
England and the United States, who treat, he says, 
the giving asylum as a duty, and interpose peculiar 
difficulties in the way of surrender. The second, 
and largest group, comprises States which are 
prepared, some acting on reciprocity and some 
without, to surrender foreigners charged with grave 
offences, but not to surrender fugitives for political 
offences, except under special treaties. As instances 
he gives France, Belgium, Switzerland, and Russia. 
The third group consists of Austria, Prussia, the 
States of the Germanic Confederation, and Naples, 
—States which he describes as willing to surrender 
not only foreigners charged with offences common 
to all lands but also political criminals. '''' 

♦ Mohl. Bevision der volkerrechtKchen Lehre vom Asyle, 
in the Zeitsohnfb far die gesammte Staatswiisenschaft. 1S5B. 
pp. 461, 486. 
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. The changes in Europe since 1858 have modified 
this last group. Naples has become part of Italy, 
and Italy must be classed with France and Belgium. 
The rules governing the reciprocal relations of the 
former Germanic Confederation were' always more 
domestic than international, and cannot now assist 
us; and as regards Austria and Prussia^ the policy 
of 1853 is not a sure gfuide to the policy of 1868. 
Hence the third group is fast becoming merged, 
even if it is not already merged, in the second. 

Of modem treaties for the surrender of political 
offenders, the most remarkable is that of 1834, be- 
tween Bussia Prussia and Austria, providing that no 
person guilty of high treason or armed insurrection, 
or of entering into apy association directed against 
the safety of the throne or the government in any 
one of the three countries, should be allowed shelter 
or asylum in either of the other two.* 

Putting all this together, we may consider the 
principle under review now firmly established. The 
existence of the former practice and the uncertainty 
of earlier European opinion, may still be traced in 
the clause common in treaties, expressly declaring 
that extradition shall not extend to political crimes. 
France since 1830 has generally introduced this 
clause into her treaties, whether concluded under 
Louis Philippe, the National Assembly, or the pre- 
sent Emperor* The clause has been worded in 
different forms. One form simply states that ^' poli- 
tical crimes and offences ^' are excepted fi*om the 

* Martens Becueil, zziii. 44. 
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convention* Another is given in the following 
article of the Treaty with Belgium of 1834:— 

« 

" It is expressly stipulated that the fugitive whose extradi- 
tion shall have been granted, shall not be prosecuted or punished 
for any political offence anterior to the extradition, or for any 
act connected with such offence ; nor for any crime br ofienojd 
not provided for by the present convention."* 

Forms thus simple were adopted till 1866. At 
that time new events brought in new words. In 
1855 two attempts had been made to assassinate 
the Emperor, and the French government appears 
in consequence to have turned its attention to 
the question, whether such acts came within the 
category of political oflfences, so as to prevent 
the demand of the criminal, if he escaped to a 
nation with which France had made this stipulation* 
To avoid diflSculties, a clause was fi'amed, providing 
that no attempt against the Chief of a foreign state, 
or any of the members of his family, amounting to 
assassination, poisoning^ or murder, should be ac- 
counted a political offence. In 1866, this clause 
was made the subject of a supplementary convention 
with Belgium,f and it has been introduced into the 
French extradition treaties subsequently concluded. 

The United States also have sometimes expressly 
excepted political offences: — ^in the ti*eaty,for instance^ 
of 1843, with France, and in their most recent one, that 
of 1860, with Norway, In both these cases the excep- 

* Martens Becaeil, xx. p. 732. The word t^nadated ofEence 
is d^lit. In this and other treaties, its meaning appears to be 
wider than in the Penal Code. 

t Sirej, Lois Annettes, 1856> p. 152. 
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tion is made without definition or limiitation. In the 
first the words " crimes or offences ptirely political/' 
are introduced at the end of a clause ; in the second 
a separate article stipulates that the Convention 
should ^^ not be applied to any crime or offence of a 
political character."* 

We, relying" on the principle, have never men- 
tioned political offences except in a clause to be 
noticed presently of the Convention of 1862. 

IV. In close connection with the foregoing prin- 
ciple, and designed undoubtedly to support it, follows 
another, to which our attention has not been much 
directed, but which is treated by foreign writers as 
well established, that a person surrendered is triable 
only for the offence on account of which his extra- 
dition was obtained. ''To act otherwise," says 
Hefiter, *^and to put him on his trial for other 
^^ crimes and offences, would be to violate the mutual 
" principle of asylum, and the tacit clause impliedly 
f^ contained in all extradition." 

The French circular quoted above is to the same 
effect* After stating that extradition is obtained 
for crimes and not misdemeanours, it adds : — 

'^ Consequently, if the extradition of a person 
^' raccused at once of a crime and of a misdemeanour 
^^ has be^n obtained, he ought not to be tried for the 
^* misdemeanour. Consequently, again, if the person 
^/ whose extradition has been obtained is charged 
^^ with an ordinary crime and a political crime, he 
^ must be tried only for the first, and after his ac- 

* MartenB Becueil, xxxt. p. 661, Act 5. United Statei 
Statutes. 1860. 
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^^quitlal or the expiration of his punishment, h^ 
^^ must quit France under the order of the Govern- 
^^ ment within a time fixed/' / 

The next paragraph states :— 

"The order of extradition recites the fact upon 
^^ which it is made^ and this fact alone can he 
^^ enquired into. Hence it follows^ that if^ during the 
^^ trial for the crime which has given occasion to 
^ the extradition, proofs arise of another crime^ a 
•" new demand for extradition must be made." 

French writers treat the principle as one inde* 
.pendent of treaty, but a clause embodying* it has 
been introduced into many French treaties. Thus 
the Treaty with Spain of 1860 stipulates that no 
rperson surrendered under it shall be tried for any 
other offence than that for which he was surrendered^ 
unless the offence is one specified in the Treaty, and 
the consent of the Government surrendering ; has 
been previously obtained.* The Treaty with England 
is silent on the matter, and a clause ins^ted in the 
convention of 1862 only partially covered the ground. 
The clause provided that no person smTcndered should 
be liable to prosecution for any offence either polir 
tical or not mentioned, in the convention and com- 
mitted before surrender ; thus leaving the case of an 
joffence different from that on account of which he 
was surrendered but mentioned in the convention to 
the operation of the general principle.! . The 
principle has been brought several times imder 
the consideration of the French Courts, land had 
given rise, as is natural, to questions of some 

♦ Martens Eecueil, xiv. p. i. 484. f Art. 7. ' 
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nicety^ which the Courts h«ve decided^ as is also 
not unnaturalt in favour of their own jurisdic- 
tion and of the Extradition. It would lead us 
astray to examine minutely their decisions. We 
may take two as illustrations, the more so, as these 
two appear at first sight, limitations of the principle. 
The first is the decision in the case of a man sur- 
rendered by Tuscany under a treaty containing* the 
clause in question^ and brought to trial upon a 
charge different from that for which he was surren- 
dered^ and for a crime not included in the treaty. 
The objection was taken at his trial and overruled. 
He was found guilty and sentenced. Upon appeal^ 
the Court of Cassation decided that the charge 
having been brought before the Criminal Court in 
due form^ that Court was bound by the words of the 
Criminal Code to proceed to judgment, irrespective 
of the circumstances of extradition, as it lay with 
the Executive Government to carry out the treaty, 
and prevent the execution of the sentence. The 
judgment therefore was not in derogation of the 
principle, but settled merely to whose province in 
the State it constitutionally belonged to perform 
the obligations of the treaty. Probably the Tuscan 
Oovemment might have had a good cause of com- 
plaint against the Executive Government of France 
for having delayed its interference to so late a 
stage.* The second decision is, that if a person has 
been surrendered upon a charge of facts set out in the 
order of extradition, but described as constituting a 

• Sirej. 1846. 1. 157. DaUoz, Jur. Gen. (1845), i. 405, S.C. 
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certain crime, and the facts actually proved at the 
trial constitute a crime of a loweip degree only, tiie 
prisoner cantiot rely on the variance, because the 
facts charged, and not the description of the crime, 
form the ground of extradition. lii both these deci- 
sionsj it will be seen, the reasoning* assumes the prin- 
ciple under discussion.* 

So far the leading nations of Europe and America 
may be said to agree. We now come to the point at 
which England and the United States on the one 
hand, and other nations on the other hand, pursue 
divergent courses. 

The rule which stands first in the French State 
Paper already quoted, and high among the rules 
enumerated by Heflfter, is that extradition does not 
extend to persons who have taken refuge in their 
own country. ^'Consequently/' says the French 
Paper, ^^ France can ask for the surrender only of a 
^* Frenchman, or of a foreigner who has taken 
'^ refuge in a country to which he does not belong.'' 
A clause to this effect is always inserted in the 
Treaties made by Continental Powers. England 
and the United States, on the other hand, are ready 
to surrender subjects and foreigners alike.f The 
divergence of these two courses is due to a funda- 
mental difference between Continental and English, 
or rather Anglo-Saxon institutions — the difference 
of the position occupied by foreigners in most if not 

* Sirey, 1845, 1. 691. Dalloz, 1846, 1. Ill, S.C. See also 
Sirey, 1866, 1. 36. 
t In re Tivnan, 6 Best & Smith, 645, 673, 679. 
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all Continental States, from that occupied by tliera 
in England and the United States. 

In Eng^land, a foreig-ner immediately on landing", 
is, as regards his liberty, on the same footing as an 
Englishman. The same judicial forms are necessary 
to restrain his freedom as to restrain the freedom of 
any of us. He is not subject to any exceptional 
power of removal on the part of the police. 

In France, on the other hand, a foreigner comes 
within the jurisdiction of the administrative Govern- 
ment. If considered obnoxious, he may be passed on 
from gendarme to gendarme till he arrives at the 
frontier, and be forbidden to return under pain of 
imprisonment. By the simple direction of the 
Minister of the Interior, the police of Paris could 
thus hand over a Prussian criminal found in Paris 
to the Prussian authorities on their common frontier, 
or put an English criminal on board the Dover 
packet at Calais^ under an arrangement with the 
English police. Not long ago, an Englishman, 
who had committed a crime not specified in the 
Extradition Treaty with France, and who therefore 
was not liable td be surrendered under it, fled to 
Boulogne, but was shipped back by the French 
police, in concert with the English police^ on account 
of an offence at Boulogne against the police regula- 
tions of France. A law passed in 1849 — the year is 
remarkable, because it was during the Republic — 
expressly enacts, that the Minister of the Interior 
shall have the power, as a measure of police, of 
ordering every foreigner travelling or resident in 
France, immediately to quit the French territory, 
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and of causing^ him to be conducted to the frontier. 
In the Departments on the frontier, the Prefect has the 
same power, as regards non-resident forei^ers, sub- 
ject to the condition of laying" the matter immediately 
before the Minister of the Interior. By an ascending 
scale^ authorized domicile gives the foreigner higher 
privileges. The Minister of the Interior can make 
the same order as above mentioned, in regard to a 
foreigner who has obtained an authorization to fix 
his domicile in France, but after two months the 
order ceases to be in force, if the authorization has 
not been revoked by the Government, upon the 
advice of the council of State. According to the 
next section of this law, every foreigner who 
evades the execution of these measures, or 
who, after quitting France in consequence of 
them, returns without the leave of the Govern- 
ment, is to be brought before the tribunals, and 
condemned to imprisonment for a term of between 
one and six months, and at the end of the term 
to be conducted to the frontier.* If we ascend 
still higher from domiciled foreigners to French- 
men, we shall find it doubtful whether the latter 
can be surrendered at all. A decree was made 
by Napoleon in 1811, providing for the extradition 
of a Frenchman under certain safeguards, but this 
decree is said by French lawyers to have been im- 
pliedly abrogated by the Charter of 1814. Every 
treaty now made by France with any other Po\^^er, 
expressly provides that neither party shall resign its 

* Foelix. Traite du Droit International Prive. ii. 336. 

D 2 
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own native subjects. Nay, further, the French 
Oovernlnent interpret the clause of the treaty of 
1843, between Eng-land . and France, by which the 
two Powers ag'ree to deliver up persons accused of 
the crimes specified in it. and in which there are 
no restrictive words, as not applying* to its own 
subjects; and in 1861 refused the extradition of the 
Baron de Vidil, on the ground of his being* a French- 
maan.* 

The rule protecting* native subjects from surren- 
der took its rise among* nations from mutual suspicion. 
Such is the account g-iven by Faustin H61ie, one of 
the leading* French writers on the subject. ^' Foreign 
^' tribunals/' he says, *' might show too much severity 
^* and not extend to the accused that measure of in- 

'' dulgence which is a necessary element of justice.^'t 
But though the rule began in suspicion, it has now 
much stronger reasons to allege in its behalf. Most 
of the States of Europe hold their subjects justiciable 
in their own Courts for crimes crimes, at any rate, 
of such magnitude as to be grounds of extradition — 
committed outside their territory, and hence con- 
sider it unnecessary, should they return unpunished, 
to surrender them to the country where the crime 
was committed. 

Historically, as far as France is concerned, this 
jurisdiction appears to have grown up out of the old 
notions entertained by the scholastic jurists of the 
middle ages as to the distinction between personal 

* Correspondence respecting the Extradition Treaty, 1866, p. 14. 
t Helie, Traite de V Instruction Criminelle, T. 2. p. 129. 



37 

and real statutes. Real statutes were those laws 
and reg-ulations of a country which had property 
for their object. The rules g'overning* succession 
to landed property offer the most obvious instance. 
Such statutes could apply only within the territory 
of the country enacting them. Personal statutes 
on the other hand were the laws and regTilations 
of a country which governed the capacity of its 
subjects, and these were regarded as impressing a 
quality upon a person, and were said to follow a 
man as inseparably as his shadow, and to stamp 
him as indelibly as a scar. 

The classification has survived the schools, and is 
retained in French jurisprudence as affording a 
methodical division of laws. But beyond this, the 
old language, and the old method of reasoning have 
lefl traces on French thought which cannot be mis- 
taken. The Code of Criminal Procedure issued in 
1808 contains two articles^ by one of which every 
Frenchman is justiciable in France for certain crimes 
against the state committed out of the country : and 
by the other he is justiciable upon his return for a 
crime against another Frenchman committed out of 
the country on the prosecution of the injured man, 
provided he has not already been brought to trial in 
the foreign country. These articles were intro- 
duced avowedly upon the principle that criminal law 
belonged. to the class of personal statutes as much 
as to the class of real statutes. 

In 1842 a remarkable debate in the Chamber of 
Peers upon a proposition for carrying the principles 
of these articles still further, was summed up by 
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M. Portalis, who was a member of the Court of 
Cassation for nearly forty years, and the President 
of the Chamber, in these words : — 

■ " Some speakers maintain that criminal law is essentially 
territorial, that there is no jurisdiction apart from territory, and 
that consequently, as regards all deeds, all acts committed in a 
foreign country, French jurisdiction is powerless and French 
law inapplicable. This thesis learnedly developed" — M. de 
Broglie and M. Eossi had been among its supporters — " has 
fallen in the struggle. It has been decided that French criminal 
law is for Frenchmen a personal statute, that it binds them in 
foreign countriei, and that consequently when they have com- 
mitted a crime or a misdemeanour in a foreign land, they can 
always be prosecuted for this crime or misdemeanour on their 
return to France." 

Faustin H61ie, after an account- of the French 
legislation of 1808 and 1842, and a reference to the 
laws of several other States, concludes with these 
remarks : — 

" These documents prove that the doctrine which claims to 
impress generally^ on criminal law, the character and effects of 
a personal statute, is not a rash doctrine ; that it is found in 
our ancient law, at the basis of our modern legislation, in the 
majority of foreign laws, in the thoughts and the schemes of 
our legislature. 

An objection has been raised, drawn from the nature of 
criminal law. Criminal law is said to be essentially attached 
to the territory, and not to the person, because it deals with 
the punishment of actions abstractedly from individuals, it is 
applied indiflferently to foreigners and citizens, and it does not 
contain any special rule for the latter. We think the observa- 
tion does not warrant the deduction. Criminal law is at once 
territorial and personal ; territorial in that it lays hold on all 
persons, whoever they may be, found within the territory, 
personal in this sense, that it follows citizens even on foreign 
territory. It follows them to regulate their moral capacity, as 
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the personal statute regulates their civil capacity. Criminal law 
is not a simple enumeration of interdictions and prohibitions : 
it lays down rules for the conduct of citizens ; it teaches them 
what actions are permitted, what are prohibited ; it traces out 
their duties and obligations ; in its text are foujid the conditions 
attached to their right of citizenship, the guarantees which 
they owe to the society in which they live, the moral rules 
which that society has had to impose on them in order to 
ensure its own preservation. Now, how can we admit that 
these rules become in some sort materially connected with the 
territory, and are of authority only up to^the frontier ? Is it 
not of their essence to become attachedt.'ta*;th.e: persons they 
rule, and to follow them perpetually ? How is it conceivable 
that men should change their duties ajxd principles of conduct 
by merely changing their place? As long as they preserve 
the rights of citizenship, as long as they have not renounced 
the wish to return to their country, they are subject to the 
obligations of citizens, because they preserve the rights of 
citizens ; and the first of these obligations is conduct free from 
the censures of criminal law. The protection of their country 
follows them into a foreign country ; its Ministers ai^d Consuls 
lend them support, and the condition of this protection is 
observance of the laws which regulate acts of morality."* 

In 1866^ these principles were carried still further 
by new enactments. In the debate which took place 
in the Legislative Council upon the proposal of these 
enactments^ the arguments just mentioned^ and the 
passages quoted, were appealed to in support of 
them. The article then inserted into the Code of 
Criminal Procedure provides, first, that every 
Frenchman who, without the territory of France, is 
guilty of a crime punishable by French law, may be 
prosecuted and condemned in France; and secondly, 
that every Frenchman who, without the territory of 

* Taustin H^He, ii. 132. 
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France, is gfuilty of a miBdemeanour, may be prose- 
cuted and condemned in France^ if the misde- 
meanour is punishable by the law of the country 
where it has been Committed.* 

These enacti^ents did not pass unopposed. A 
minority of the Legislative Council, more powerful 
in eloquence than in numbers, argued that this 
legislation attempted to do work better done by 
extradition ; that to refuse the surrender of French- 
men was a narrow policy ; that the country in which 
a crime was committed was most interested in its 
repression, and most likely to pursue the criminal ; 
and that it was for the interest of an accused 
person, no less than of justice, that a trial should be 
had where tl^ evidence was most ea^y procured. 
The article was adopted by a majority so large as 
to prove it to be in harmony with the predominant 
French opinion.! Its adoption, too, shows that 
one continuous thread has run through French 
legislation. On that legislation it would be beyond 
my purpose to offer any criticism. I am concerned 
only with indicating the side fi*om which French 
legislators and statesmen approach the subject under 
discussion, and the principles by the aid of which 
they consider it. And I have dwelt at some length 
on the case of French legislation, because France 
takes the lead of the Continent in the matter of 
extradition. 

English statesmen approach the subject from 
another side, and examine it by the aid of another 

* C. I. C, Art. 5. t Le Moniteur Universel, 1866, 654^661 . 
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principle. We, as well as the United States, set out 
from the principle that criminal law is local, and that 
crimes are cognizable exclusively in the country 
where they have been committed,* 

To this principle we have made exceptions, not 
dictated by any abstract rule but introduced in 
order to prevent criminals, who might otherwise 
escape, from going unpunished. The laws, for in- 
stance, made to provide for the punishment of 
offenders in some uncivilized countries offer one 
exception. But there are two other exceptions 
which peculiarly deserve notice^ not only as showing 
the manner in which this legislation has been in- 
troduced,, but as bearing* directly upon the subject 
of extradition, becaiase they give rise to questions 
regarding a concurrence of jurisdiction in certain 
cases, on the part of our Courts and the Courts of 
the countries with which we have treaties of extra-? 
dition. The first of these two exceptions is confined 
to merchant seamen. One of th6 sections of the 
Merchant Shipping Act of 1854, enacts that all 
offences against property or persons committed at 
any place, ashore or afloat, out of the Queen's 
dominions, by any master, seaman, or apprentice, 
employed at the time or within three months pre- 
viously, in any British ship, may be tried as if they 
had been committed within the Jurisdiction of the 
Admiralty of England.f The offenders therefore 

* Story, Conflict of Laws, § 620. 

t 17 and 18 Vict., c. 104, s. 267, see Lewis on Foreign 
Jurisdiction, p. 25. 
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may be tried at the Central Criminal Court or at the 
Assizes. The statute thus extends to places ashore 
beyond the Queen's dominions, legislation in regard 
to crimes committed at sea beg'un as long ago as 
the reign of Henry the Eighth, because criminals 
" many times escaped unpunished/'* 

The other exception embraces all the Queen's sub- 
jects. Wherever and upon whomsoever committed 
by any of them, murder, manslaughter, conspiring 
or soliciting to murder, are crimes triable in Eng- 
land, f The exception of murder dates back to 
Henr}^ the Eighth, and takes its origin in a statute 
providing that treason and murder might be tried 
in a different county from that in which they were 
committed, because, the preamble quaintly recites, 

*^ The Kinff's Highness is oftentimes put to ffreat 
" charges in LJing such perso,« to'the cLcs 
" where they offended there to be tried ; and some- 
" times by reason of the charges they lie still in 
" prison, and be forgotten, whereby many times by 
" help of their confederates they escape unpunished, 
''to the great courage, and evil example of evil- 
" doers."t 

The question of concurrent jurisdiction to which 
these exceptions give rise, may be illustrated by a 
reference to the American treaty. An Englishman 
who should commit a murder in New York, and 



* 28 Henry VIII. cap. 15. 

t 24 and 26 Vict. c. 100, s. 4—9. 

X 33 Henry VIII. c. 23. 
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escape to England, might be tried in England : 
Might he also be surrendered under the article of the 
Treaty which provides for the delivery of every 
person charged with the crime of murder committed 
within the jurisdiction of the United States, who 
seeks an asylum here ; or must that jurisdiction be 
exclusive, and does the fact that our Courts have a 
personal jurisdiction over him, and that he does not 
find an asylum, that is a place of safety, here, take 
his case out of the Treaty ? With regard to mer- 
chant seamen the question may be extended to all 
the crimes mentioned in the Treaty. 

A case brought ' before the Court of Queen^s 
Bench, which turned upon the meaning of piracy, 
a crime also specified by the same article in the 
Treaty, will show that this question is not imagi- 
nary. The Court in that case held that the 
article in speaking of piracy committed within the 
jurisdiction of the United States, meant not 
pirac}'^ by the law of nations — the meaning ordi- 
narily attached to the word — but the offences called 
piracy by the municipal law of the United States ; 
because piracy by the law of nations was matter of 
general jurisdiction, and hence not within the object 
of the Treaty, which was to bring to justice persons 
who could not have been brought to justice before. 
The question as to murder was incidentally raised, 
but cannot be considered to have been answered by 
this decision ; because the jurisdiction over piracy 
imder the law of nations is of a kind common to all 
nations, while the personal jurisdiction of our Courts 
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over an Englishman committing' a murder abroad 
may be held to be so different in kind as not to 
come within the meaning* of the word jurisdiction — 
apparently territorial jurisdiction — ^in the phrase 
'' committed within the jurisdiction of the United 
States."* But what answer will be g-iven to the 
question, should it ever arise, is immaterial for our 
purpose. Our laws g-ive rise to the difficulty, 
and it must be considered in remodelling our 
system. 

From the differences thus indicated between Friench 
and English law, it follows that the Sovereign of 
France enters into negotiations for an Extradition 
Treaty on a different footing from the Sovereign of 
England. On the French side, the field of extra- 
dition is narrower, but within that field the preroga- 
tive of the Sovereign is higher. On our side, the 
Sovereign is powerless without an Act of Parliament, 
but with an Act, the field is made wide enough to 
include not only foreigners but also native subjects. 
It is clear, therefore, that the considerations on each 
side of the contract are not equivalents ; and if, as 
would probably be the case in any fiiture Treaty, 
and was proposed in that of 1852, we adopt the 
principle that neither party is to deliver up native 
subjects, the contrast between the forms required by 
England and France respectively, will only become 
more marked. As stricter forms are required by our 
Courts than by the French administration, France 

* In re Tivnan, 6. B. & S. 645, 685, 688. 
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will be more liable to fail in her demands than we 
in ours, and will feel, if an unreasonable, at least a 
natural irritation at getting* the worst of the bargain. 
What is said of France may be extended to other 
nations. It is difficult to see how equality of con- 
sideration is possible, except between nations with 
similar systems of jurisprudence. 

Difficulties arising from the same differences have ' 
attended the United States in making Treaties with 
the Powers of Europe. Owing to this cause nego- 
tiations for a Treaty with Prussia begun in 1844 
remained incomplete for eight years. Mr. Buchanan, 
when Secretary of State in 1847, wrote to an 
American Minister in Europe^ that the Government 
of the United States could not consent to the 
exception from Treaties of native subjects. There 
would, he said, be no mutuality in the exception. If, 
for example, an American citizen committed a crime 
in Switzerland and fled to Wisconsin, no tribunal in 
the United States could punish him ; but if a citizen 
of Switzerland committed a crime in Wisconsin and 
took refuge in his own country, he might be tried 
there and punished, though, he added not without 
irony, from the expense and difficult}^ iu obtaining 
the necessary testimony, the criminal ivould be almost 
certain to escape. He pointed out also that the 
exception would clash with the naturalisation laws of 
the United States.* 

Whether ^ruck with the good sense of this illustra- 

• Wheaton's Int. Law, by Lawrence, 1863, p. 237. 



46 

tion drawn from their own laws, or for whatever other 
reason, Switzerland has consented to leave out the 
exception in her Treaty of 1850 with the United 
States. Prussia would not consent, and the United 
States ultimately yielded. The exception was intro- 
duced into the Treaty made in 1863 and extended 
within the last few weeks to the North German 
Confederation. It appears also in some other recent 
Treaties of the United States. 

The remarks made above throw lig'ht on the 
following* lang'uag'e referred to at the outset of these 
pages, in the French despatch of December 4, 1 865, 
which contained the notice of their abandonment of 
the Treaty of Extradition. After stating that the 
' English authorities required the production of evidence 
sufficient to enable the police magistrate, who had to 
deal with the matter, to determine whether a fugitive 
was primd facie guilty of the crime on account of 
which extradition was demanded, the despatch con- 
tinues in these words : — 

" These requirements appear to us to constitute a permanent 
obstacle to the success of the demands of extradition, and at 
the same time to differ from the practice generally followed in 
the matter by the other Powers of Europe. The Government 
of the Emperor, in point of fact, do not regard extradition as 
a measure intended to provide for the special interests of a 
particular State, but as the largest possible application of the 
principle of the repression of crime from the point of view of 
social order which unites together all civilized peoples in the 
common aim of protection and mutual guarantee. They con- 
sider it as aiming to restore the guilty person to his natural 
judge in depriving him of the right of asylum which originally 
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he owed to the hostility of the different nations amongst them- 
selves, and to their indifference to crimes committed outside 
their territory. According to this view extradition is only a 
law of inten^ational procedure and competency, and the Con- 
tracting States, in Hke case, have only reciprocally to ask for 
the necessary proofs to show that the proceedings are really 
directed by a competent judge and occasioned by common 
crimes. We have not clearly seen the actual utility of a Treaty 
which digresses from this rule, and we have not found in it the 
character of reciprocity essential in international engagements. 
As regards the Treaty of February 13, IS^S, the experience of 
twenty-two years has demonstrated its inefficiency in showing 
the anomaly of a situation in which the contract is executed 
only by one of the parties, and which cannot be prolonged 
without inconvenient results to France. 

" In this state of things the Emperor's Q-overnment have 
thought right to take into serious consideration the means of 
freeing themselves from their responsibility in the presence of 
facilities offered to criminals for finding a refuge at a few hours' 
distance from our coasts, and of an impunity for which the 
public conscience is up to a certain point entitled to hold 
them accountable so long as the Treaty is in force.'!* 

This passage is the log-ical result of the principles 
above explained. Limit extradition to persons over 
whom the police possess plenary authority, and it 
becomes a question of procedure. An Eng*lishman^ 
however^ will hardly see in this arrangement the 
most perfect form of the social order which unites 
together all civilized nations. But lest it should be 
supposed that the different conceptions entertained 
by us on this subject prevent our doing justice to 
the French arguments, it will be better to adopt the 
reply made by an accomplished French writer^ M. 
Provost Paradol, who accepts the French limitation 

* Correspondence respecting the Extradition Treaty with 
France, 1866, p. 2. 
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of extradition to foreigners^ but looke with dis- 
favour upon the position of foreig^ners in France : — 

" Whoever will take the trouble to reflect, will see that two 
interests meet in the problem raised by every claim for extra- 
dition. On the one side, the well-being and the morality of 
human society are interested, that crossing a frontier should 
not suffice to give the guilty an inviolable asylum from justice ; 
and from this point of view we may rightly argue that the 
greater or less facility of surrender which nations mutually 
grant each other is a mark even of their civilization. But on 
the other side it is not less important for the safety and dignity 
of human society that the foreigner who has taken refuge or 
simply established himself among a nation should not be de- 
prived of this asylum or this abode, nor refused this hospitality, 
without a just cause ; and from this point of view we may say 
that the civilization of a people is measured by the guarantees 
with which it surrounds on its territory the liberty and security 
of foreigners. Had our Minister of Foreign Affairs been 
willing to consider these two sides of the question, these two 
interests, the one as deserving of regard as the other, which are 
found face to face in extradition, he would undoubtedly have 
been less positive in his conclusions, and less severe as regards 
the English nation." 

After arguing that a nation which made extra- 
dition too easy, so that a Foreign Government could 
obtain its subjects merely by demanding them, 
would place itself beyond the pale of civilization 
and fall into barbarism quite as much as a nation 
which would not allow of surrender at all, he 
adds : — 

<< The true end of civilization, and the legitimate object of 
the conventions made between nations in this matter, is to find 
a just mean, a proper term between excessive difficulty and 
excessive facility in the extradition of foreigners. Now, it is 
easy to understand that the degree of facility allowed by each 
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nation must vary according to the legal position assigned by 
this nation to the stranger within its borders. With a nation 
which feels no pride in protecting the liberty and security of 
foreigners, which by law places foreigners in the hands and 
under the discretionary power of the ezecutiTe, extraditicm will 
meet with few obstacles, and the government asking for it will 
find the difficulty of obtaining it reduced to a minimum. Witl\ 
a nation, on the contrary, which grants the foreigner reputed 
innocent, a considerable amount of liberty and security, extra- 
dition becomes naturally a more important affair, and cannot 
be obtained without much more trouble.** 

He then proceeds with an argument which must 
not be left unnoticed, but on which it is not necessary 
to dwell, that in every State of Europe the security 
of foreigners varies in constant proportion to the 
liberty and security of the citizens of the State, and 
concludes thus : — 

''It is enough to have grasped these simple truths to 
understand how chimerical is the claim now in fashion icr 
establish in the midst of this variety, inevitable and belonging 
to the nature of things, a general rule or a common procedure 
in the matter of extradition, and how unjust and impracticable 
it is to ask of a people such and such facilities, because we 
grant them ourselves without hesitation."^ 

Such are the differences in the principles from 
which different nations set out in dealing withi 
extradition. They are so fundamental that no 
system of extradition can be expected entirely to 
remove the diflSculties to which they give rise. But 
the Treaty system is calculated to bring the differ- 
ences into relief ; and from its attempted but im- 
perfect reciprocity, to embitter the feelings with 
which the difficulties are regarded. The French 

* Eevue des Deux Mondes, 1866, T. 60, p. 1016. 
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despatch of 1866 is an instance showing that the 
system actually produces these results. 

On these grounds, I suggest that we should deal 
with extradition as a matter of domestic legislation } 
and with this view^ dispense with special treaties 
and reciprocity as the necessary basis^ and pass a 
general statute to regulate the subject. The statute 
would specify the crim^ for which, and the conditions 
upon which^ we consider it to be right to surrender 
accused persons to the jurisdiction of the country 
within whose territory they are accused of having 
committed any of those crimes, and would, further, 
contain clauses enabling the Crown by Order in 
Council to apply the statute as may be deemed 
expedient in regard to any or all of the crimes 
specified in it, to any country consenting to its 
application. 

Thus, the conditions would be the same in every case. 
The list of crimes would be left open to reduction, be- 
cause there may be countries with which it is desirable 
to have generally relations of extradition, but w^hich 
may attach to some crimes penalties which appear to 
lis too severe. Lastly, the selection of the countries to 
which the statute is to be made applicable would be left 
to the Crown, in preference to specifying some of them 
now and others hereafter by Act of Parliament, be- 
cause when the general principles have been laid 
down, the executive government is best qualified to 
make the particular applications. This course is the 
least invidious to other nations, and the course which 
would most readily adapt itself to changes such as 
have recently happened in Germany, and would most 



easily allow of new applications of the statute. The 
only limits we can desire imposed on these applica- 
tions are the limits which hound our confidence in the 
administration of criminal justice. The selection 
involves the exercise of judgement upon the criminal 
administration of every country to which it is sought 
to apply the statute. For the purpose of this judg- 
ment, the executive government possesses means 
through our diplomatic and consular agents of ob- 
taining information regarding the criminal adminis- 
tration of each country, more extensive and confi- 
dential than it can lay before Parliament, and more 
accurate than is likely to be possessed by individual 
members. Nor is this all. To greater means of know- 
ledge, and an equal reg'ard to the national g^od, the 
executive government, in passing this judgment, will 
join a more correct appreciation of the public opinion 
of the world, and a greater regard to the suscepti- 
bilities of other nations. These are strong reasons 
for leaving the selection to the Crown ; and we may 
feel sure that the sense of ultimate responsibility 
to Parliament, under which the advisers of the 
Crown act, will prevent the undue extension of the 
statute. 

We have already taken, in one instance, a step 
in the general direction indicated. The relations of 
extradition between Malta and Italy already 
alluded to, are regulated by an Ordinance enacted 
by the government of Malta in 1863, providing for 
the surrender to the Italian Government of peraons 
charged with having committed certain specified 
crimes within the territorial jurisdiction of the King 

E 2 
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of Italy, to come into force from the day upon 
which the Italian Government should be empowered 
by law to surrender to the government of Malta^ 
persons charg'ed with having committed any of the 
said crimes within the territorial jurisdiction of the 
Maltese Islands. Thus, though the operation of the 
Maltese Ordinance was made dependent upon the 
enactment of the Italian law, and the same crimes 
were specified on each side/and, therefore, so far, 
reciprocity was sought, yet the element of treaty 
,was thrown out. 

The application of a statute to foreign countries 
by Orders in Council is a machinery recently adopted 
in another matter of international interest with great 
success* 

A clause was introduced into the ^^ Merchant Ship- 
" ping Acts Amendment Act^' of 1862, empowering 
the Queen by Order in Council to direct that the 
regulations for preventing collisions* at sea in force 
under the Act, which as a British Act could pro- 
perly be applied by a British Court only to British 
ships and matters happening within British jurisdic- 
tio;j, should apply to the ships of any foreign coun- 
try when beyond the limits of British jurisdiction, 
if the. government of the country was willing that 
they should apply. Similarly, another clause ex- 
tends the provisions of our law with respect to 
awarding salvage for services rendered in saving 
life from British ships, to salvage for services ren- 
dered in saving life from ships of any foreign country 
when beyond the limits of British jurisdiction, if the 
government of the country is willing that salvage 
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should be awarded by a British Court. Another 
clause enacts that the Queen may limit the time 
during* which these Orders in Council are to re- 
main in operation, may make them subject to 
conditions and qualifications, and may revoke them.* 
Thus a beg'inningf was made of an uniform sys- 
tem, and so great has been the success of this 
leg-islation, that before the end of 1864, twenty- 
nine governments had notified their acquiescence 
in the reg'ulations made for preventing* collisions. 
These clauses will serve us as a model. The condi- 
tions of surrender will be the principles established 
by general agreement, together with the principles 
supplied by our own jurisprudence. With these 
helps, we may sketch out the Statute. 

The Preamble may recite that it is expedient for 
the better administration of justice, and for the pre- 
vention of crime, that persons within the jurisdiction 
of Her Majesty, charged with having committed in 
other countries acts which constitute by the law of 
England any of the crimes afterwards specified, 
should, subject to exceptions otherwise provided in 
the Act, be surrendered for trial in those countries^ 
whenever a demand of surrender is made by the 
Governments of those respective countries, in the 
manner and under the conditions contained in the 
Act* 

The first section would enumerate the crimes on 
account of which surrender is to be made. The list 
will require care, but an attempt to frame one here, 
would carry us too far into detail. It is enough to 

* 25 & 26 Vict., c. 63, 8. 67, etc. 
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say that the list in the present French treaty Is too 
naiTOw. This formed one of the grounds of com- 
plaint of the French government, and the justice 
Qi the complaint was admitted on our part by the 
readiness of our Foreign Office to submit to Par- 
liament a supplementary treaty to embrace other 
crimes.* The list was framed upon the extradition 
dause in the Treaty of Amiens of 1802, and in the 
debate in the House of Lords upon the present 
Treaty in 1843, Lord Aberdeen said that the 
French Government had suggested a longer cata- 
logue of offences, but that he considered it desirable 
s^t the commencement of a new system_ that the 
catalogue should be hmited, adding that it would not 
be difficult hereafter to give the treaty a wider 
operation.f We have seen that the most extensive 
list adopted by us is the one in the Maltese Ordi- 
nance. This might be taken as a basis. 

The next section would indicate the steps to be 
taken by the Foreign Government in making a 
demand, and the evidence which must be produced to 
justify surrender. 

On these points I do not suggest deviation from 
the present practice. That practice will be most 
clearly seen by putting together the Act confirming 
tjie Treaty with Denmark with the general Act passed 
in 1866, to give greater facilities for the admission 
of evidence required under Treaties of Extradition.^ 
These facilities were given by doing away with the 

* Coxrespondence, etc. 11. 
, f Hansard^ P. Debates^ Ixx. 1325. 

J 26 & 26 Vict. c. 70, and 29 & 30 Yicfc. c. 121. 
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difference previously made between foreig^n deposi- 
tions in criminal cases and forei^ official documents 
in civil cases, as regards their authentication, and 
placing* the former on the same footing* as the latter. 
We have then this result : In the first instance^ a 
requisition is made by the accredited agent of the 
Power demanding the surrender to one of the Secre- 
taries of State, who thereupon issues a warrant re- 
quiring magistrates to aid in the apprehension of the 
accused. Upon the issue of the warrant of the Secre- 
tary of State, the magistrate applied to issues his 
warrant for the apprehension of the accused, and com- 
mits him to gaol, provided two conditions are com- 
plied with. First, the magistrate must be satisfied 
that the party applying for a warrant is the bearer of 
a warrant of arrest purporting to be signed by a ma- 
gistrate duly authorised to take cognizance of the acts 
charged against the accused in the foreign country, 
and clearly setting out the acts in respect of which 
the original warrant was issued j and Secondly, the 
evidence produced must be such evidence as accord- 
ing to our law would, in the opinion of the magis- 
trate, justify the apprehension and committal for trial 
of the fugitive if the crime of which he is accused had 
been committed here ; with, however, this qualifica- 
tion, that written depositions or statements on oath 
may be received in evidence of the criminality of the 
accused, but the depositions must purport to be cer- 
tified, under the hand of the foreign magistrate by 
whom the original warrant of arrest was issued, to 
be true copies of the original depositions, and the 
signature of the magistrate must be authenticated in 
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the manner usual in the foreign country by the 
proper officer of the department of the Minister of 
Justice* The depositions must also be sealed with 
the official seal of the Minister. 

This section^ as will be at once seen^ embodies the 
cardinal difference between English and continental 
practice. The combination of tie jurisdiction of the 
Secretary of State, contributing* an administrative 
element^ with the jurisdiction of the magistrate and 
of the Courts to which an appeal from his decision 
lies, contributing a judicial element, presents con- 
trasts to every system which treats extradition as a 
matter of police, or a branch of mere procedure, too 
remarkable, too deep, and too prominent to be con- 
cealed by any cloak of reciprocity. 
. The rules adopted for extradition have brought in 
one obvious deviation from the practice applicable to 
prisoners tried in England. In the latter case the 
prisoner and the witnesses against him are con- 
fronted. The accused surrendered to a foreign 
government is surrendered on the depositions of 
absent witnesses. This deviation is inevitable, for 
otherwise the attendant difficulties and expenses 
would make extradition impossible, and our offers 
to surrender absurd. It affords, however, a reason, 
if reason were wanted, against weakening the judi- 
cial element introduced by the decision of the magis- 
trate. 

Another section would enact that no person shall 
be surrendered upon a charge of any ^' crime 
or offence of a political character'' with the excep- 
tions, which I suggest should be added, of as* 
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sassination and attempts at assassination. The 
words ^^ crime or offence of a political character/' are 
taken, it will be remembered, from a clause in an 
American Treaty. The modern usage regarding* 
political offences shows that there is no reason for 
entering upon the subject of extradition in a suspi- 
cious mood. Great changes must take place in a 
direction hardly to be anticipated, before any nation 
would ask of us to infringe a principle which must 
now be considered the common policy of all civilized 
nations. But as in dealing with the subject gene- 
rally it is better to be explicit, and as cases may 
arise in which a rule resolved upon calmly may 
prove of use, something would be gained by enunciat- 
ing the principle, and not leaving the rule as a mere 
canon of interpretation, established by general but 
tacit understanding. We should confirm by record- 
ing the common policy of Europe and America. For 
this purpose it would be sufficient to state the rule in 
simple and general terms. The statement however 
of the rule must carry with it the mention of the 
exception, to prevent the former being used to shield 
the latter. At present if, for example, Booth, after 
the assassination of President Lincoln, had escaped 
to England, he would have been surrendered under 
the murder clause of the Treaty with the United 
States. As no exception is made in the Treaty, or 
to speak strictly, in the Act confirming the Treat}^, in 
favour of political crimes, a plea that the assassina- 
tion was political, could not have been addressed to 
our Courts, and if advanced at all, must have been 
submitted to the discretion of the Secretary of State. 
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But wfaezi the rule has been put into an Act of Par- 
liament^ it comes under the cognizance of the Courts, 
and if it appears unaccompanied by the exception, 
the plea will at any rate be a possible one. This pos- 
sibility without more is a sufficient reason for the 
mention of the exception, for every one would feel 
it to be humiliating* that such a defence should be 
heard in our Courts. 

Nor should the exception be confined, as in the 
French Treaties, to the persons of Sovereigns and 
members of their families. The murder for political 
reasons of a Minister is as wicked, and often more 
disastrous than the murder of a Sovereign. Instances 
from the past will occur to every student of history, 
and it requires only a rapid glance over the political 
map of Europe, to imagine instances in the pre- 
sent. 

Another section must be devoted to the concur- 
rence of jurisdiction, which it has been pointed out 
may arise in certain cases on the part of the English 
and Foreign Courts ; and I suggest that the section 
should provide that in such cases the accused should 
be tried in the English Courts, or surrendered to the 
Foreign jurisdiction, as shall appear most conducive 
to the interests of justice. 

We have seen the decision of the Court of Queen^s 
Bench upon the existing state of the law in one case 
of concurrent jurisdiction between the Courts of 
England and of the United States. The following 
passage from the judgment delivered by the Lord 
Chief Justice, who differed from the other members 
of the Court on that occasion, presents I venture to 
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think^ a clear statement on high authority of what 
the law ought to be : — 

" An offence may be cognizftble, triable and justiciable in two 
places, e, y., a murder by a British subject in a foreign country. 
A Britifih subject who commits a murder in the United States 
of America may be tried and punished here by our municipal 
law, which is made to extend to its citizens in every part of the 
world. But it would be highly inconyenient, except in certain 
exceptional cases, that he should be tried in this country for 
that crime, because criminals escape, not only by being beyond 
the reach of the law which they have offended, but in conse- 
quence of the difficulty, if not impossibility, of proof, unless 
the offender is brought to justice where the offence has been 
committed. 

It has been urged with great force that it would be incon- 
sistent with the dignity of this country to surrender its juris- 
diction in such cases, and where we have co-ordinate jurisdic- 
tion to allow a prisoner to be taken away and tried elsewhere ; 
but it appears to me that the moment we say we will give up 
offenders to promote the interests of justice, in which all 
nations are concerned, the principle is conceded. I do not see 
aoiy loss of dignity, of national greatness, or character, where 
crimes are committed by our own subjects in a foreign state, 
if we give them up when that state requires the surrender of 
them for the purposes of justice, because it can be better done 
there than here." 

The next section would contain the condition that 
the accused is to be tried by the Government ob- 
taining the surrender, only for the acts on account 
of which he is surrendered. 

Other sections must provide for details^ such for 
instance as the payment of the expenses incurred, 
and the term of detention, details which will be found 
in every Extradition Treaty, but which, as they do 
not involve any of the principles under examination, 
do not require discussion here. 



60 

Th6 Statute would be closed by the clauses already 
described, regulating* its application. 

The reason already given is not the only one which 
may be offered in support of a change of policy. It 
is no small advantage that the proposed Statute would 
involve a discussion in Parliament of the general 
principles of extradition, independently of particular 
applications of extradition, which would inform both 
Parliament and the nation on a subject which has 
not been hitherto systematically considered by us. 

Again, the absence of treaties would relieve the 
subject of some questions of interpretation which 
they have introduced. A crime mentioned in an 
ordinary English statute must mean the crime as 
defined by English law. But when a statute em- 
bodies an Extradition Treaty, that is, a contract 
between two Powers for the demand and surrender 
of persons charged with certain specified crimes, 
three questions may be asked: first. Is a crime 
specified to be understood according to the deifinition 
of the Power demanding j or secondly, according to 
the definition of the Power surrendering ; or, thirdly, 
is the crime to be confined to the area common to the 
two definitions ? In a case arising out of our Treaty 
with the United States upon a charge of forgery, 
the Court of Queen's Bench ruled that the crime 
must satisfy the definition in the law of both the 
contracting countries.* Hence it follows that words 
used to denote crimes in a statute regulating extra- 
dition under the present system may have a more 
limited meaning there than they have elsewhere in 

* In re Windsor, 34. Law Journal, M.C. 163. 
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criminal law. The proposed system g'ets rid of this 
anomaly and of these questions by bringing in 
nothing but English law. And for the purpose of 
making this point clear to the Powers to whom the 
Statute may be applied, I have suggested the recital 
in the Preamble that the acts charged must consti- 
tute by the law of England the crimes specified. 

These advantages, however, are indirect. There 
are direct advantages which would result from the 
proposed system. 

1. In the first place, it would be possible more 
easily to alter, from time to time, as circumstances 
require, the list of crimes for which extradition is 
conceded. An Act of a single clause would be all 
that is necessary to enumerate the additional crimes 
to be brought under the operation of the general 
Statute. Now alterations must be made by con- 
cluding a supplementary treaty with each nation, and 
passing a new Act to confirm the Treaty. The 
Treaty implies previous diplomacy with its attend- 
ant hindrances ; and this Act from its application to 
a particular country, is liable to give rise to a debate, 
possibly inopportune, upon the policy of that 
country, instead of a debate upon the immediate but 
less attractive subject under consideration. The 
result is that Ministers are timid in bringing the 
subject before Parliament, and additions admitted to 
be desirable, are not made, or at least, are unduly 
delayed. 

2. Secondly, we are liable to be hampered by our 
Treaty engagements, in making amendments of our 
criminal law ; or should this difficulty be overcome, 
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and the amendments be made, we can hardly avoid 
introducing^ in their train questions as to the conse- 
quent modification of the extent and bearing of our 
previous engag'ements ; questions from which inter- 
national eng'agfements ought to be kept as free as 
possible. 

An instance is offered by the Report of the Com- 
mission appointed to inquire into the operation of 
the law relating" to capital punishment. The Com- 
missioners unanimously agreed that the nice and 
subtle distinctions which prevail as to murder have 
given rise to a state of things far from satisfactory ; 
and discussed two possible changes. The one was 
to substitute a new definition of murder j the other, 
to leave the present definition untouched, but to 
divide the crime of murder into two degrees, solely 
with the view of confining the punishment of death 
to the higher degree. Of these two changes they 
recommended the latter : among other reasons, 
because, as they said, the change did not interfere 
with those treaties with Foreign Powers which 
provide for the extradition of fugitives accused of 
that crime. 

The wisdom of the recommendation is beyond our 
sphere. But it may confidently be said, that if there 
is one branch of legislation more peculiarly domestic 
than another, that branch is the reform of criminal 
law ; and if there is one subject of criminal law 
which pre-eminently deserves to be treated upon 
domestic considerations, that subject is capital 
punishment. When it is borne in mind that our 
object should be to use language about murder^ 



'^ 



63 

clear not only to a Court of Criminal Appeal after 
a solemn argument^ but^ as far as possible^ to the 
common sense and conscience of the most unedu- 
cated and most abject portion of the community, it 
is unfortunate that the Commissioners were com- 
pelled to take into account reasons so remote as our 
engagements with Foreign Powers. Such an argu- 
ment on such a subject tells strongly against the 
system to which it is due. 

3. We should, in the next place, relieve the Crown 
from the embarrassing and humiUating* position in 
regard to other Powers, in which it may be placed 
under the present system ; and in which it has 
actually been placed on two different occasions under 
two different Administrations ; in regard to France in 
1852, and Prussia in 1864. At present the Foreign 
Office has to feel its way, uncertain as to the. policy 
likely to be approved of by Parliament. It prepares 
a Convention with a Foreign Power, the result of 
labour and investigation on both sides and of 
mutual concessions. When submitted to Parlia- 
ment, the Convention is exposed to rejection, not so 
much on the ground of actual faults, as because, 
from the administrative and special details involved 
and the knowledge of foreign law required to judge 
aright, the subject is imperfectly understood ; be- 
cause the Foreign Minister of the day does not 
command confidence, or because Parliament enter- 
tains at the moment a suspicion of the country with 
which the Convention has been made. Putting 
aside the merits or faults of the French Convention of 
1852, and of the Prussian Convention of 1864, there 
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can be no doubt that both suffered from the political 
circumstances of the times at ^hich they were 
broug-ht forward. The labour of the Foreign Power 
is thus thrown away, as well as our labour. By 
entering upon negotiations, the Executive Govern- 
ment avows its conviction that some arrangements, 
even if not the exact stipulations proposed, are for 
the good of both countries ; but it is placed in the 
helpless condition of having held out expectations 
which it is forbidden to fulfil. Discredit is thrown 
on our policy, and the influence of our Foreign 
Office is weakened. This is the explanation of the 
small number of Extradition Treaties into which we 
have entered, as compared with other countries* 
Under Governments where the prerogative of the 
Executive is higher, the difficulty does not occur. 
And it is in great degree obviated in the United 
States, under whose Constitution Treaties are made 
by the President, with the consent of the Senate, 
which sits with closed doors and examines the 
matter as an Executive Council, and so made 
become part of the law of the land.* There, 
besides, to facilitate extradition, a general statute 
was passed in 1848, providing the judicial machinery 
necessary to carry out the stipulations of existing 
or future treaties. The general machinery being 
thus provided, it became easy to mate new con- 
ventions ; and from this law must be dated most 
of the numerous treaties now in force. 

4. Lastly, our policy would become clear and well- 

* Story on the Constitution of the United States, iii. p. 365, 
370. 






65 

defined. Now it does not deserve that description. 
Even our existing* treaties were not introduced upon 
system, but are due to the wish on political grounds, 
of forming" at the particular moment, closer relations 
with the several Powers with whom they have been 
made. By these treaties however we admit the 
importance of the mutual surrender among* nations 
of accused persons, and yet we allow hindrances, 
foreign to the subject, to prevent our proceeding* 
further. We thus place ourselves in the position of 
appearing* to lag* behind the rest of Europe in the 
pursuit of our common object, a position far from 
the true one, because in reality, the fundamental 
principle of our policy, the surrender of native 
subjects as well as fbreig^ners, has been adopted as 
best calculated to secure the common administration 
of justice, and exhibits greater respect for foreign 
tribunals, and confidence in the g*ood faith of those 
whom we are prepared to trust, than the system 
most adopted on the Continent.' And not only would 
our policy become clear and well defined, but the dis- 
tinct enunciation of that policy in the statute 
would render it better understood and appreciated 
abroad. 

There is much statesmanlike wisdom in the sen- 
tence following* the passages already quoted from M. 
Prevost Paradol. " Extradition," he says, " cannot 
^^ be with any nation an act apart, isolated from, 
'^ and independent of its g*eneral life ; the act must be 
*^ in harmony with the whole of its internal constitu- 
'^ tion, with the legal status it allows to foreigners, 
^^ with the condition even of its own citizens, with 
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'^ a mass of elements, which form part of its exist- 
" ence, and are deeply rooted in its organization. 
^^ (qui tiennent pour ainsi dire d see entrailles./^ 

We may fairly anticipate that the different sys- 
tems of extradition formed by different nations in 
harmony with those different elements will tend to 
an approximation, yet probably without ever ending* 
in an identical policy. The approximation which 
appears to me most likely to happen is, that the 
countries which adopt the personal theory of criminal 
law will admit the concurrent jurisdiction of the 
nation in whose territory the crime has been com- 
mitted, and on the escape of the criminal to his native 
country, will either try him or hand him back, as 
the Courts of his own country deem best under the 
particular circumstances. A course somewhat 
similar was proposed in the French Legislative 
Council by the opponents of the article introduced 
into the Code in 1866. Approximation in this 
direction would involve no great sacrifice of jurisdic- 
tion, no change of policy. It would retain the per- 
sonal theory to which we have seen France and other 
nations to be deeply attached, and which we have 
no reason to believe they will give up, and would 
get rid of the most harmful results of the theory. 
But with regard to the legal status of foreigners, 
the case is different. An Englishman is bound to 
speak with reserve and difiidence in remarking 
upon this part of the policy of other nations. 
It must be admitted that Continental Powers are 
met with difficulties in placing foreigners on the 
same footing as native subjects, which do not extend to 
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England, or to the United States. The channel which 
separates us from France, and still more the ocean 
which divides the United States from Europe offer 
to them and to us advantag'es which cannot be 
offered by the imaginary line separating France 
from Prussia, or Prussia from Russia. Offices of 
good neighbourhood grow out of close proximity. 
Between contiguous nations questions, for example, 
of vagrancy may require special legislation. We, 
on the Continent, do not allow Gibraltar to harbour 
vagrants from Spain; and without relations of 
extradition, we use our vagrant law to drive Spanish 
criminals as well as vagrants into the toils of the 
Spanish police. The case of the Hungarian and 
Polish refugees of 1849, already alluded to, will 
afford us an instance of duties arising from neigh- 
bourhood. On their escape from Hungary, the 
refugees were received at first in Widdin, a 
Turkish fortress not far from the Austrian frontier. 
We have read the language of Lord Palmerston's 
despatch in support of the Sultan on that occasion. 
In the same despatch. Lord Palmerston adds that 
the Sultan had duties of good neighbourhood to 
fulfil towards Austria j and that those duties re- 
quired that he should not. permit his territory to be 
made use of as a place of shelter, from which com- 
munications might be carried on for the purpose of 
disturbing the tranquillity of any of the States 
which compose the Austrian Empire. The Sultan 
was therefore bound, he said, to prevent these Pohsh 
refugees from hovering on the frontiers of Hungary 
or Transylvania, and ought to require them either to 
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leave the Turkish territory, or to take up their 
residence in some part of the interior of his domi- 
nions, where they could have no means of com- 
municating" with the discontented in the Austrian 
States. 

A Government having* offices of this character to 
perform arisingf out of its g-eographical situation, 
may require for the dischargee of its duties as a 
neutral in time of war, and of a friendly Power in 
time of peace, and even for the guardianship against 
the irritation of powerful neighbours of the asylum 
it gives, a peculiar jurisdiction over foreigners, 
which our position in itself renders unnecessary. 
Hence, on this point approximation between our 
legislation and Continental legislation appears far 
from probable, and certainly remote ; and our 
position therefore, offers a strong reason for acting 
independently. 

But the proposed policy, while adopting the line 
of independent action, throws no reflection on Conti- 
nental practice. On the contrary, it acknowledges 
the national distinctions affecting the subject as 
deeply rooted ; it respects them, and brings into less 
contrast the differences on our part which appear 
to give offence to others, but to which we cling with 
pride. It carries out the principle, in which we all 
agree, that civilized nations have a common interest 
in the administration of justice throughout the world, 
and that extradition is an important means to be used 
in that administration j and combines with this prin- 
ciple another, in which we all equally agree, showing 
our agreement in it by applying it each in our own 
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► way, — the principle that the use of the means must be 
modified by the special jurisprudence of each nation. 
Lastly, so far as this policy is likely to bring* 
about reciprocity, that is, so far as eflforts made on 
our side towards one common object are calculated 
to call forth eflEbrts on the part of others, the pro- 
posed system seeks for reciprocity j no longer, 
however, as a condition, but as the result. 
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